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The book represents integrated research on how civil society influences the development of the
criminal justice system. It focuses on the problems of relations between justice and a person, the
possibility of overcoming the limitation of juridical knowledge when solving the main question
of justice.

This book covers such forms of justice in which juridical thinking is organically combined with
other types of thinking and humanitarian practices such as jury trial, juvenile justice and
restorative justice. These mechanisms of participation in justice are new for Russian citizens.
They are analyzed in relation to changes in criminal justice happening during recent centuries.
The book contains combination of theoretical and methodological analysis with the discussion of
modern problems facing the Russian criminal justice system; insertion of “the past” into the
context of current discussions. This makes the book helpful and interesting for many jurists and
practicing lawyers, psychologists, experts in humanities, public figures, students, post-graduate
students and teachers in legal and humanitarian areas, in addition to everyone involved in
improving the criminal justice system.
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Introduction

1. The issue of relations between criminal justice and civil society covers a number of problems.
So, during the research it is important to determine how the problem situation creates an impetus
for a specific study and sets its object.

Over the past two decades the notions of “democracy”, "rule of law”, “civil society” and
others have entered in the lexicon of Russian legal literature as obligatory elements for different
discussions, and became a sort of an ideological speech flavoring. However, does the justice
need democratization if its development is more related to professional skills and growth? For
instance, why must the ordinary citizens, sitting in jury, administer justice? What is the relation
of civil society to professional, difficult work of judges, who need special serious education?
Does it make sense to speak about the relationship between the civil society and justice, if the
latter must be unresponsive to any external influence, including the society? The need of making
the power, including judicial power, transparent is quite plausible, but can we speak about the
influence of civil society on the essence of criminal justice?

Our study focuses on the problem that legal knowledge is not the last resort in the social
response to the crime. The legal response tot the crime only "excludes it” out of the human life
and the life of the society and thus the “crime” and “punishment” become only legal matters. The
consequences of such a response influence not only one “aspect”, but also life and fate of many
people — the accused and convict, his/her parents and friends, victim, our common legal
awareness and moral, the values and practices of common life.

The second problem is that we can not reject law, because then the society will plunge into
chaos. The force will preponderate and the humanity will be urged to seek other ways of self-
organization, of coexistence of different individuals and groups.

Two extreme models set the frame for the considerations and searches of the best possible justice
framework: on the one hand, legal formalism which neglects a human being, on the other hand,
the abuse of power and force, in the absence of working legal institutions. Our study focuses on
the evolution of criminal justice, which comes between those two models. The evolution of
justice is the context and practical environment where the interaction between criminal justice
and civil society gets its importance. In the evolution context the influence of civil institutions, of
extralegal conscience forms, discourses on a human being, justice, society and power, the
analysis of different humanitarian practices (psychotherapy, education, social work and
mediation) upon justice becomes important.

The evolution of justice does not mean any coherent progress. It does not mean only its
intellectual aspect; the transformation of justice is conditioned by political regimes, the role of
the state, legal awareness of the society. Innovations often provoke counter-reforms. We can also
discover the phenomenon of transformation of humanitarian ideas into new, cruel forms of
disregard to people. But we should not neglect the fact that the humanity is already to too far
from the cruelties of ordeals and trials by battles, from authorized tortures, corporal punishment
and capital punishment. New humane ways and means of dispensing justice and treating the
accused and convict have been created. We would like to think that the new methods are not
exhausted. The evolution broadens the horizon of our ideas, gives us new work methods,
incorporate our humanitarian values into legal norms, strengthen the guarantees of rights and
freedoms and let us treat the people, who committed crime, with more consciousness and
humanity, and let us pay due attention to the victims of the crime.

But any knowledge is limited, which inevitably reduces its subject, any suggestions,
projects and reforms are always fractional. That is why the mechanisms of evolution of criminal
justice should create possibilities to broaden the view on the subject and, consequently, of the
ways of reacting to illegal actions. The interaction of different social elements, of different views
is assured through communication. Never earthly justice would be equal to our ideals. Even
when it results from different reforms or human activity, it can not be wholly “man made”; it is
always a collision, “meeting” of projects and unknown, uncalculated realities. Besides, those
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reform projects are also the result of a consensus and mutual concessions of people, holding
controversial positions, and due to it, they are already different from the ideal ideas of various
groups. But, the communication of those positions let the justice open new horizons and new
ways of administering justice. And this thesis is at the centre of our research. In general theory,
communication is regarded here not as something strange or external with respect to law, but as
its own source and mechanism of evolution.

2. This work is only a try to comprehend the projects and activities where | have taken part over
the last fifteen years: jury trial, juvenile justice and restorative justice, which are new phenomena
of participation of the Russian society in criminal proceedings.

The jury trial has existed in Russia over fifteen years, but its actual expansion started only
in 2003. It is still a poorly explored subject, accompanied by myths and ideology debates. The
other, also interesting and much promising activity is the promotion of restorative justice, which
is based on the reconciliation of the offender and victim (the accused and victim) with the help of
an impartial facilitator (mediator). Currently, some pilot sites apply the restorative justice
programs to the offences of the youth. The experiments on the introduction of the elements of
juvenile justice in Russia started in the late 1990s. They are carried out both together with the
programs of victim-offender reconciliation and independently. The experiments in those two
fields open the doors for the society to the closed criminal proceedings space (the jury trials
consider a very small amount of cases) and "let" the society "take part” in criminal justice. And
this society is of high competence, those are the members of nongovernmental organizations and
new experts of humanity sciences (mediators, social workers, psychologists).

With all differences of those three innovations, we still can find common features there.
First, this is the participation of the society in the development of justice. Second, those forms
reconsider the main task of criminal justice. All those frameworks on their own way focus the
attention of the society, when responding to a crime, on a human being. And in a way, they have
also in common the fact of stubborn resistance of the old system against those new institutions.
The phenomenon of sustainability of the basic ideas of criminal justice comes from general
culture. Over the past 200 years of the history of criminal justice, this sustainability may be
revealed not only through the reject of ideas, through political and organizational blocking of
innovations, what we witness today in Russia. But also, as soon as the new ideas are accepted,
they are often assimilated by the old system, and through “legal formalism” and
“governmentalization” they lead to old problems in new conditions: injustice, cruelty, formalism,
neglect of rights and human dignity. In this connection, understanding the way of development
of the existing Russian criminal justice leads to a broader research. A few studies have recently
been dedicated to the analysis of the phenomenon of resistance to innovation in criminal justice,
many say the ground for this resistance is conditioned by political, economic, social,
sociological, social and psychological and historical factors. The task of our research is to
consider the “inner grounds”, that is, the paradigm of justice. A paradigm presupposes a rooted
system of views and ways of activity, which are preponderate and are transferred irrespective of
political regimes and economic conditions. The shift of a paradigm is a result of important
quality changes in the world view and ways of activity. The problem of justice evolution as a
paradigm shift was formulated by H. Zehr®, who based his research on the ideas of T. Kuhn on
paradigm shifts in science development®. Our research may be considered as continuing the
paradigm analysis of criminal justice, started by Zehr.

The evolution of modern criminal justice (since the early modern period) occurs in
communicative space of free circulation of ideas, philosophic, social and political and legal
discourses on civil society. Our study focuses on those important paradigm shifts which
happened in criminal justice (western legal tradition) over the last two decades and which were

! Howard Zehr. Changing Lenses: A New Focus for Crime and Justice. Scottsdale, PA: Herald Press, 271p. 1990
2 Kuhn T.S. The Structure of Scientific Revolutions. Chicago: University of Chicago Press, 1962.



influenced by humanistic and liberal ideas, with the direct participation of civil society in its
formation. The Russian law belongs also to western legal tradition, being a part of the
continental legal system.

Thus, this study hast two strata. The first stratum studies general quality changes in criminal
justice, influenced by the civil society (since the early modern period). Here the task is to
recreate the social and cultural context where the said three Russian innovations get their value
and importance. Consequently, we are interested in considering the formation of some specific
institutions: first, the institution of people's participation in dispensing justice, and second, in the
means of reacting to a crime, which would be an alternative to the punitive method. The second
stratum of our research considers the processes of the development of the said new institutions
(Jury, juvenile justice and restorative justice) in the existing Russian criminal justice.

3. The book has three sections. The first section considers the problems of the development of
criminal justice. The main difficulty here is that this problem may not be definitely localized.
That is why there are no easy and simple solutions. Therefore, the first part of the research
should reveal different aspects of this problematic situation to it. Those aspects are described in
the first three chapters. The second section contains the description of paradigm models (direct
participation of people in justice, juvenile justice, restorative justice), where some possible
solutions to the problem are offered. The third part is dedicated to the analysis of Russian
experience. Here we introduce the actual Russian model of the jury and difficulties related to the
work of this institution, as well as nongovernmental organizations promoting juvenile justice and
restorative justice. Those three fields of Russian criminal justice show that one of the
mechanisms of justice development is grounded on the principle of differentiation of approaches
in reacting to a crime.

The central idea of this work is the communication as the essence of law and, at the same
time, as the mechanism of interaction between criminal justice and civil society. The research of
the theme is made as a "round table", where we meet Cesare Beccaria, Enrico Ferri, Rudolf von
Jhering, lvan Foinitsky, Anatoly Koni, Harold J. Berman, Marc Ancel, Nils Christie, Jurgen
Habermas, Howard Zehr, as well as modern Russian legists, public people, juror, judges and
others. That is why the reader encounters many quotations in the text. “Inviting” the classics to
this “round table”, I would like that they are heard today, despite the fact, that their position
seem to be well-known, because it has been already described evaluated, and labeled by other
people. In our age of information, when we read for getting information instead of finding sense
and understanding what was meant, this kind of genre may provoke rejection. However | want to
follow the principle which | try to defend. Communication supposes that one hears another out,
aiming at mutual understanding. It would be perfect if communication and not revolutions or
other solutions by force lead to changes in justice, that the dialogue continues, and not starts over
and over again, and includes those who work today in Russia on creating new practices of new
means of responding to a crime.
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